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900.255 What obligation does the Indian 
tribe or tribal organization have with re-
spect to returning property that was 
used in the operation of the rescinded 
contract? 

900.256 Will a reassumption adversely affect 
funding available for the reassumed pro-
gram? 

AUTHORITY: 25 U.S.C. 450f et seq. 

SOURCE: 61 FR 32501, June 24, 1996, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 900 appear at 67 FR 34602, May 15, 2002. 

Subpart A—General Provisions 

§ 900.1 Authority. 

These regulations are prepared, 
issued, and maintained jointly by the 
Secretary of Health and Human Serv-
ices and the Secretary of the Interior, 
with the active participation and rep-
resentation of Indian tribes, tribal or-
ganizations, and individual tribal 
members pursuant to the guidance of 
the Negotiated Rulemaking procedures 
required by section 107 of the Indian 
Self-Determination and Education As-
sistance Act. 

§ 900.2 Purpose and scope. 

(a) General. These regulations codify 
uniform and consistent rules for con-
tracts by the Department of Health 
and Human Services (DHHS) and the 
Department of the Interior (DOI) in im-
plementing title I of the Indian Self- 
Determination and Education Assist-
ance Act, Public Law 93–638, 25 U.S.C. 
450 et seq., as amended and sections 1 
through 9 preceding that title. 

(b) Programs funded by other Depart-
ments and agencies. Included under this 
part are programs administered (under 
current or future law or interagency 
agreement) by the DHHS and the DOI 
for the benefit of Indians for which ap-
propriations are made to other Federal 
agencies. 

(c) This part included in contracts by 
reference. Each contract, including 
grants and cooperative agreements in 
lieu of contracts awarded under section 
9 of the Act, shall include by reference 
the provisions of this part, and any 
amendment thereto, and they are bind-
ing on the Secretary and the con-
tractor except as otherwise specifically 

authorized by a waiver under section 
107(e) of the Act. 

(d) Freedom of Information. Access to 
records maintained by the Secretary is 
governed by the Freedom of Informa-
tion Act (5 U.S.C. 552) and other appli-
cable Federal law. Except for pre-
viously provided copies of tribal 
records that the Secretary dem-
onstrates are clearly required to be 
maintained as part of the record keep-
ing systems of the DHHS or the DOI, or 
both, records of the contractors (in-
cluding archived records) shall not be 
considered Federal records for the pur-
pose of the Freedom of Information 
Act. The Freedom of Information Act 
does not apply to records maintained 
solely by Indian tribes and tribal orga-
nizations. 

(e) Privacy Act. Section 108(b) of the 
Indian Self-Determination Act states 
that records of the tribal government 
or tribal organizations shall not be 
considered Federal records for the pur-
poses of the Privacy Act. 

(f) Information collection. The Office of 
Management and Budget has approved, 
under 44 U.S.C. chapter 35, the informa-
tion collection requirements in part 900 
under assigned control number 1076– 
0136. The information for part 900 is 
being collected and used by the Depart-
ments to determine applicant eligi-
bility, evaluate applicant capabilities, 
protect the service population, safe-
guard Federal funds and other re-
sources, and permit the Departments 
to administer and evaluate contract 
programs. 

§ 900.3 Policy statements. 

(a) Congressional policy. (1) Congress 
has recognized the obligation of the 
United States to respond to the strong 
expression of the Indian people for self- 
determination by assuring maximum 
Indian participation in the direction, 
planning, conduct and administration 
of educational as well as other Federal 
programs and services to Indian com-
munities so as to render such programs 
and services more responsive to the 
needs and desires of those commu-
nities. 
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(2) Congress has declared its commit-
ment to the maintenance of the Fed-
eral Government’s unique and con-
tinuing relationship with, and respon-
sibility to, individual Indian tribes and 
to the Indian people as a whole through 
the establishment of a meaningful In-
dian self-determination policy which 
will permit an orderly transition from 
the Federal domination of programs 
for, and services to, Indians to effective 
and meaningful participation by the 
Indian people in the planning, conduct, 
and administration of those programs 
and services. In accordance with this 
policy, the United States is committed 
to supporting and assisting Indian 
tribes in the development of strong and 
stable tribal governments, capable of 
administering quality programs and 
developing the economies of their re-
spective communities. 

(3) Congress has declared that a 
major national goal of the United 
States is to provide the quantity and 
quality of educational services and op-
portunities which will permit Indian 
children to compete and excel in the 
life areas of their choice, and to 
achieve the measure of self-determina-
tion essential to their social and eco-
nomic well-being. 

(4) Congress has declared that the 
programs, functions, services, or ac-
tivities that are contracted and funded 
under this Act shall include adminis-
trative functions of the Department of 
the Interior and the Department of 
Health and Human Services (whichever 
is applicable) that support the delivery 
of services to Indians, including those 
administrative activities supportive of, 
but not included as part of, the service 
delivery programs described in this 
paragraph that are otherwise 
contractible. The administrative func-
tions referred to in the preceding sen-
tence shall be contractible without re-
gard to the organizational level within 
the Department that carries out such 
functions. Contracting of the adminis-
trative functions described herein shall 
not be construed to limit or reduce in 
any way the funding for any program, 
function, service, or activity serving 
any other tribe under the Act or any 
other law. The Secretary is not re-
quired to reduce funding for programs, 
projects, or activities serving a tribe to 

make funds available to another Indian 
tribe or tribal organization under this 
Act. 

(5) Congress has further declared that 
each provision of the Act and each pro-
vision of contracts entered into there-
under shall be liberally construed for 
the benefit of the tribes or tribal orga-
nizations to transfer the funding and 
the related functions, services, activi-
ties, and programs (or portions there-
of), that are otherwise contractible 
under the Act, including all related ad-
ministrative functions, from the Fed-
eral government to the contractor. 

(6) Congress has declared that one of 
the primary goals of the 1994 amend-
ments to the Act was to minimize the 
reporting requirements applicable to 
tribal contractors and to eliminate ex-
cessive and burdensome reporting re-
quirements. Reporting requirements 
over and above the annual audit report 
are to be negotiated with disagree-
ments subject to the declination proce-
dures of section 102 of the Act. 

(7) Congress has declared that there 
not be any threshold issues which 
would avoid the declination, contract 
review, approval, and appeal process. 

(8) Congress has declared that all 
self-determination contract proposals 
must be supported by the resolution of 
an Indian tribe(s). 

(9) Congress has declared that to the 
extent that programs, functions, serv-
ices, and activities carried out by 
tribes and tribal organizations pursu-
ant to contracts entered into under 
this Act reduce the administrative or 
other responsibilities of the Secretary 
with respect to the operation of Indian 
programs and result in savings that 
have not otherwise been included in 
the amount of contract funds deter-
mined under section 106(a) of the Act, 
the Secretary shall make such savings 
available for the provision of addi-
tional services to program bene-
ficiaries, either directly or through 
contractors, in a manner equitable to 
both direct and contracted programs. 

(b) Secretarial policy. (1) It is the pol-
icy of the Secretary to facilitate the 
efforts of Indian tribes and tribal orga-
nizations to plan, conduct and admin-
ister programs, functions, services and 
activities, or portions thereof, which 
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the Departments are authorized to ad-
minister for the benefit of Indians be-
cause of their status as Indians. The 
Secretary shall make best efforts to re-
move any obstacles which might hinder 
Indian tribes and tribal organizations 
including obstacles that hinder tribal 
autonomy and flexibility in the admin-
istration of such programs. 

(2) It is the policy of the Secretary to 
encourage Indian tribes and tribal or-
ganizations to become increasingly 
knowledgeable about the Departments’ 
programs administered for the benefit 
of Indians by providing information on 
such programs, functions and activities 
and the opportunities Indian tribes 
have regarding them. 

(3) It is the policy of the Secretary to 
provide a uniform and consistent set of 
rules for contracts under the Act. The 
rules contained herein are designed to 
facilitate and encourage Indian tribes 
to participate in the planning, conduct, 
and administration of those Federal 
programs serving Indian people. The 
Secretary shall afford Indian tribes and 
tribal organizations the flexibility, in-
formation, and discretion necessary to 
design contractible programs to meet 
the needs of their communities con-
sistent with their diverse demographic, 
geographic, economic, cultural, health, 
social, religious and institutional 
needs. 

(4) The Secretary recognizes that 
contracting under the Act is an exer-
cise by Indian tribes of the govern-
ment-to-government relationship be-
tween the United States and the Indian 
tribes. When an Indian tribe contracts, 
there is a transfer of the responsibility 
with the associated funding. The tribal 
contractor is accountable for managing 
the day-to-day operations of the con-
tracted Federal programs, functions, 
services, and activities. The con-
tracting tribe thereby accepts the re-
sponsibility and accountability to the 
beneficiaries under the contract with 
respect to use of the funds and the sat-
isfactory performance of the programs, 
functions, services and activities fund-
ed under the contract. The Secretary 
will continue to discharge the trust re-
sponsibilities to protect and conserve 
the trust resources of Indian tribes and 
the trust resources of individual Indi-
ans. 

(5) The Secretary recognizes that 
tribal decisions to contract or not to 
contract are equal expressions of self- 
determination. 

(6) The Secretary shall maintain con-
sultation with tribal governments and 
tribal organizations in the Secretary’s 
budget process relating to programs, 
functions, services and activities sub-
ject to the Act. In addition, on an an-
nual basis, the Secretary shall consult 
with, and solicit the participation of, 
Indian tribes and tribal organizations 
in the development of the budget for 
the Indian Health Service and the Bu-
reau of Indian Affairs (including par-
ticipation of Indian tribes and tribal 
organizations in formulating annual 
budget requests that the Secretary 
submits to the President for submis-
sion to Congress pursuant to section 
1105 of title 31, United States Code). 

(7) The Secretary is committed to 
implementing and fully supporting the 
policy of Indian self-determination by 
recognizing and supporting the many 
positive and successful efforts and di-
rections of tribal governments and ex-
tending the applicability of this policy 
to all operational components within 
the Department. By fully extending In-
dian self-determination contracting to 
all operational components within the 
Department having programs or por-
tions of programs for the benefit of In-
dians under section 102(a)(1) (A) 
through (D) and for the benefit of Indi-
ans because of their status as Indians 
under section 102(a)(1)(E), it is the Sec-
retary’s intent to support and assist In-
dian tribes in the development of 
strong and stable tribal governments 
capable of administering quality pro-
grams that meet the tribally deter-
mined needs and directions of their re-
spective communities. It is also the 
policy of the Secretary to have all 
other operational components within 
the Department work cooperatively 
with tribal governments on a govern-
ment-to-government basis so as to ex-
pedite the transition away from Fed-
eral domination of Indian programs 
and make the ideals of Indian self-gov-
ernment and self-determination a re-
ality. 

(8) It is the policy of the Secretary 
that the contractibility of programs 
under this Act should be encouraged. 
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In this regard, Federal laws and regula-
tions should be interpreted in a manner 
that will facilitate the inclusion of 
those programs or portions of those 
programs that are for the benefit of In-
dians under section 102(a)(1) (A) 
through (D) of the Act, and that are for 
the benefit of Indians because of their 
status of Indians under section 
102(a)(1)(E) of the Act. 

(9) It is the Secretary’s policy that 
no later than upon receipt of a con-
tract proposal under the Act (or writ-
ten notice of an Indian tribe or tribal 
organization’s intention to contract), 
the Secretary shall commence plan-
ning such administrative actions, in-
cluding but not limited to transfers or 
reductions in force, transfers of prop-
erty, and transfers of contractible 
functions, as may be necessary to en-
sure a timely transfer of responsibil-
ities and funding to Indian tribes and 
tribal organizations. 

(10) It is the policy of the Secretary 
to make available to Indian tribes and 
tribal organizations all administrative 
functions that may lawfully be con-
tracted under the Act, employing 
methodologies consistent with the 
methodology employed with respect to 
such functions under titles III and IV 
of the Act. 

(11) The Secretary’s commitment to 
Indian self-determination requires that 
these regulations be liberally con-
strued for the benefit of Indian tribes 
and tribal organizations to effectuate 
the strong Federal policy of self-deter-
mination and, further, that any ambi-
guities herein be construed in favor of 
the Indian tribe or tribal organization 
so as to facilitate and enable the trans-
fer of services, programs, functions, 
and activities, or portions thereof, au-
thorized by the Act. 

§ 900.4 Effect on existing tribal rights. 

Nothing in these regulations shall be 
construed as: 

(a) Affecting, modifying, dimin-
ishing, or otherwise impairing the sov-
ereign immunity from suit enjoyed by 
Indian tribes; 

(b) Terminating, waiving, modifying, 
or reducing the trust responsibility of 
the United States to the Indian tribe(s) 
or individual Indians. The Secretary 

shall act in good faith in upholding 
this trust responsibility; 

(c) Mandating an Indian tribe to 
apply for a contract(s) or grant(s) as 
described in the Act; or 

(d) Impeding awards by other Depart-
ments and agencies of the United 
States to Indian tribes to administer 
Indian programs under any other appli-
cable law. 

§ 900.5 Effect of these regulations on 
Federal program guidelines, man-
ual, or policy directives. 

Except as specifically provided in the 
Act, or as specified in subpart J, an In-
dian tribe or tribal organization is not 
required to abide by any unpublished 
requirements such as program guide-
lines, manuals, or policy directives of 
the Secretary, unless otherwise agreed 
to by the Indian tribe or tribal organi-
zation and the Secretary, or otherwise 
required by law. 

Subpart B—Definitions 

§ 900.6 Definitions. 

Unless otherwise provided in this 
part: 

Act means secs. 1 through 9, and title 
I of the Indian Self-Determination and 
Education Assistance Act of 1975, Pub-
lic Law 93–638, as amended. 

Annual funding agreement means a 
document that represents the nego-
tiated agreement of the Secretary to 
fund, on an annual basis, the programs, 
services, activities and functions trans-
ferred to an Indian tribe or tribal orga-
nization under the Act. 

Appeal means a request by an Indian 
tribe or tribal organization for an ad-
ministrative review of an adverse 
Agency decision. 

Awarding official means any person 
who by appointment or delegation in 
accordance with applicable regulations 
has the authority to enter into and ad-
minister contracts on behalf of the 
United States of America and make de-
terminations and findings with respect 
thereto. Pursuant to the Act, this per-
son can be any Federal official, includ-
ing but not limited to, contracting offi-
cers. 

BIA means the Bureau of Indian Af-
fairs of the Department of the Interior. 
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